NEW YORK BAIL

REFORM

Despite the early success of New York’s original bail reform, its four-year history is
marked by nearly annual regressive amendments, or “rollbacks.” Below is a
summary of each policy change to the state’s bail laws: the original 2019 reforms,
the 2020 rollbacks, the 2022 rollbacks, and the most recent 2023 rollbacks. Each
rollback has eroded the positive impact of the original reforms, incrementally
rewinding New York’s progress towards greater fairness and freedom.

Passed: April 2019 o Required judges to consider an

Effective: Janua ry 2020 individual’s ability to pay, and
o Required judges set bail in at least

three forms, one of which had to be
either partially secured bond or
unsecured bond.

The original bail reform passed in April
2019 was a multifaceted piece of
legislation designed to reduce the
number of people incarcerated in jail
pretrial. Prior to bail reform, over 13,000
New Yorkers languished in jail each
night, the vast majority of whom were
jailed because they were unable to
afford bail. By April 2020, the statewide
pretrial jail population fell 44%—
reaching its lowest point in decades.
The 2019 reforms:

* Enumerated certain non-
monetary conditions for
judges to consider, like
supervised release.

* Made Desk Appearance
Tickets (DATs) mandatory
in lieu of pre-arraignment
jail for tens of thousands

of cases.
e Established a presumption that

people should be released pretrial
and required judges to impose the
least restrictive means necessary to
ensure a person’s return to court.

® Prohibited judges from setting cash
bail at a person’s first appearance for
violations, most misdemeanors, and
most nonviolent felonies, taking the
threat of jail off the table for an

In late 2019, a man charged with a drug offense was
released by a judge in accordance with the new bail reform
laws. Two court dates later, the case against him was
dismissed. Before bail reform, the man would have spent

the 6 weeks between his court dates in jail, lost his job, and
may have taken a guilty plea in a case that would

) _ . otherwise have been dismissed. Thanks to bail reform, he
estimated 90% of arraignments. was able to fight his case from a position of freedom, while
maintaining his job and caring for his family.

1 New York’s Bail Reform Law: Major Components and Implications
(https://www.innovatingjustice.org/publications/bail-reform-NYS)
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2020 ROLLBACKS

Even before the 2019 reforms went into
effect, law enforcement officials and
police unions launched a coordinated
fearmongering campaign—bolstered by
sensational media headlines—aimed at
reversing the reforms. Without any
evidence to support claims linking bail
reform to crime rates, the legislature
rolled back bail reform just three
months after it went into effect.

The rollbacks included the following
changes:

e Added certain misdemeanors and
nonviolent felonies to the list of
charges eligible for bail.

¢ |ntroduced a new “harm + harm”
provision that allowed judges to set
bail on people charged with a
felony or Class A misdemeanor that
alleges “harm to an identifiable
person or property” if the person
who is accused has an open case
involving an offense of the same
category. The legislation did not
define what constitutes “harm.”

e Added new data-tracking and
public reporting requirements.

e Permitted the use of electronic

monitoring as a condition of release.

e Allowed judges to consider
previous encounters with the
criminal legal system—such as
cases where an individual stands
to be convicted of a felony after
having previously been convicted
of two or more felonies—in
determining bail eligibility for
people charged with felonies.

e Expanded the types of conditions
judges can order when releasing
someone pretrial, such as travel
restrictions, mandatory
counseling, or treatment
programming.

HOW THIS SHOWS UP IN COURT

Following the District Attorney's $20,000 bail
request, a Brooklyn judge set $7,500 bail on a
man charged with felony burglary for
allegedly stealing tools from the bed of a
truck parked outside a residential home,

which resulted in damage to the truck bed. In
this case, an otherwise bail-ineligible charge
was made eligible for bail due to the man’s
felony conviction history.
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e Added new factors judges must

Passed: April 2022
Effective: May 2022

By 2022, criticizing bail reform had
become a central talking point for
conservative politicians across the
state, not least of which was Lee
Zeldin threatening to turn the
Governor’s seat red. In its first two
years, bail reform spared an
estimated 24,000 people from facing
incarceration because they could not
afford to pay bail? And while this had
no impact on rearrest rates, Hochul
caved to pressure from the right and
authorized additional changes to the
bail law aimed at making it easier for
judges to deprive people of pretrial
liberty. These changes included:

e Clarified that the definition of
“harm to identifiable person or
property” in the harm + harm
provision includes theft or
damage to property.

e Added new data reporting
requirements relating to
prosecutorial decisions (i.e.
whether they request bail, in
what amounts and in which
forms). We have yet to see this
change reflected in the public
data.

2 Justice, Safety, and Prosperity: New York's Bail Reform Success Story

(https://www.innovatingjustice.org/publications/bail-reform-NYS)

consider when setting bail or making
other securing order decisions. Judges
must now consider whether the person
is alleged to have caused serious harm
to an individual or group of individuals,
has a history of violating orders of
protection, or a history of use or
possession of a firearm.

AT

Bronx prosecutors took advantage of
the "harm + harm" provision to request
bail on an individual suffering from
multiple medical conditions accused of
misdemeanor shoplifting winter clothes,

toothpaste, soap and cleaning supplies.
This provision was invoked in hundreds
of similar shoplifting cases across the
state in 2022, as judges’ use of bail on
petit larceny cases more than tripled
after the rollbacks took effect.



https://www.fwd.us/news/new-york-bail-reform-success-story/
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Despite admitting there was no data-driven basis
for making additional changes to the bail law,
Governor Hochul held the state budget hostage in

ROLLBACKS order to push through yet another round of

rollbacks—once again at the expense of Black,

Brown, immigrant, and working class New Yorkers.

Passed: May 2023 - HEJEERD
Effective: June 2023 Among the major changes, this decision:

Erodes judicial standards Removes guardrails

Removes the standard that required judges to impose the Removes the presumption of release for bail-eligible

“least restrictive” conditions to ensure return to court and offenses, making it easier for judges to default to more

reverts back to the pre-reform standard— “the kind and punitive conditions, such as supervision, electronic

degree of control or restriction necessary to reasonably monitoring, or bail.

assure the principal’s return to court”—in all cases.

Doubles down on punishment Adds additional data reporting

Clarifies that judges are allowed to impose non-monetary Requires the Office of Court Administration to
conditions in addition to bail. Therefore, even if an release data on pretrial detention admissions and
individual pays bail, they can still be burdened with discharges every month in addition to existing semi-
electronic monitoring, supervision, or other conditions. annual reporting requirements.

While it’s still too early to assess the widespread impact of the most recent rollbacks, we are
concerned about the effect they will have on judicial decision-making. The 2023 rollbacks
establish a presumption for control and restriction, ignore what we know is needed for
accountability, and rubber stamp the false implication that judges needed more discretion.
More specifically, we are concerned these rollbacks will empower judges to drive up the jail
population and increase their use of supervision and electronic monitoring in lieu of pretrial
freedom. We will continue to monitor these trends and report our findings in an effort to
advance progress, safety, and justice in New York once again.
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